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DISPOSITION:  [***1]  Order revoking probation affirmed.   

 

CASE SUMMARY: 
 

 

PROCEDURAL POSTURE: Defendant sought review of the decision of the trial court (Massachusetts) order that 

revoked his probation for several previous criminal convictions. 

 

OVERVIEW: While defendant was on probation for a number of criminal offense, a new criminal compliant was filed 

against defendant that alleged that he committed assault and battery and malicious destruction of property by going to 

his wife's mother's house and beating the wife and destroying personal property. The wife and her mother both signed 

statements on the back of the police reports under the penalty of perjury describing the events the night that they oc-

curred. Subsequently, at defendant's probation revocation hearing, the wife appeared and denied that she was battered 

by defendant. The statements by the wife and her mother were admitted into evidence, and defendant's probation was 

revoked. On appeal, the court affirmed. The court held that the revocation of defendant's probation was proper because 

the use of police reports, although hearsay could be used in probation revocation hearing if they were substantially reli-

able and sufficiently detailed. The court held that a showing of unavailability of a witness was not necessary and that the 

sworn statements of the witnesses constituted reliable hearsay on which defendant's probation could be revoked. 

 

OUTCOME: The court affirmed the trial court's decision, which revoked defendant's probation for a number of previ-

ous criminal convictions. 

 

CORE TERMS: probation, police reports, revocation, hearsay, beating, violation of probation, hearsay evidence, right 

to confront, good cause, indicia of reliability, confrontation, probationer, unavailable, trustworthy, revoking, reliable, 

accusers, validly, revoked, sworn 

 

LexisNexis(R) Headnotes 

 

Criminal Law & Procedure > Sentencing > Alternatives > Probation > Revocation > Due Process 

Criminal Law & Procedure > Sentencing > Alternatives > Probation > Revocation > Standards 
[HN1] The filing of criminal charges against a probationer is not enough to show a violation of probation because it 

does not give the probationer a realistic chance to confront his accusers and meet the evidence against him. However, 

probation may be validly revoked on the basis of police reports which, although hearsay, are deemed substantially relia-

ble and sufficiently detailed both to dispense with the defendant's right to confront and to cross-examine the police of-

ficers and to warrant a finding that the defendant had violated his probation. 

 

Criminal Law & Procedure > Witnesses > Unavailability 

Criminal Law & Procedure > Sentencing > Alternatives > Probation > Revocation > Due Process 
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41 Mass. App. Ct. 903, *; 668 N.E.2d 846, **; 

1996 Mass. App. LEXIS 748, *** 

[HN2] At a probation revocation proceeding the opportunity for confrontation may be denied for "good cause," as when 

the witnesses to the violation are unavailable, or where the hearsay evidence has substantial indicia of reliability. 

 

HEADNOTES  

Practice, Criminal, Revocation of probation. Evidence, Police report, Hearsay.  

 

COUNSEL: Stephen E. Meltzer for the defendant. 

 

William E. Loughlin, Assistant District Attorney, for the Commonwealth.   

 

 OPINION 

 [*903]   [**847]  The defendant was on probation from several criminal convictions when he was alleged in a new 

criminal complaint to have committed assault and battery and malicious destruction of property by going to his wife's 

mother's  [*904]  residence and beating the wife, who was visiting her mother, and destroying personal property. The 

defendant was surrendered for a violation of probation. The sole evidence against the defendant at the surrender pro-

ceeding was two police reports, one of which related events the night of the beating. On the back of that report was a 

statement, signed under penalties of perjury by the wife and the wife's mother (who was the owner of the premises in-

volved), describing the defendant's entry and the subsequent beating. The wife appeared and, contrary to the statement 

on the back of the police report, denied any beating. 

The defendant appeals from the order revoking his probation on the earlier convictions, arguing that [***2]  the revo-

cation solely on the basis of hearsay violated his right to confront his accusers, as enunciated in Commonwealth v. 

Durling, 407 Mass. 108, 113, 551 N.E.2d 1193 (1990).  [HN1] The mere filing of criminal charges against a proba-

tioner is not enough to show a violation of probation, Commonwealth v. Maggio, 414 Mass. 193, 197-199, 605 N.E.2d 

1247 (1993), because it does not give the probationer a realistic chance to confront his accusers and meet the evidence 

against him. In Commonwealth v. Durling, however, probation was held to have been validly revoked on the basis of 

two police reports which, although hearsay, were deemed "substantially reliable and sufficiently detailed both to dis-

pense with the defendant's right to confront and to cross-examine the police officers and to warrant a finding that the 

defendant had violated his probation." Commonwealth v. Maggio, 414 Mass. at 196, citing Commonwealth v. Durling 

407 Mass. at 121-122. The police reports here are of that category. 

The defendant misreads Commonwealth v. Delaney, 36 Mass. App. Ct. 930, 932, 629 N.E.2d 1007 (1994), to require a 

showing that the wife's mother was unavailable as a witness [***3]  in order to be able to admit her sworn statement in 

evidence. We do not agree with this reading. The Delaney decision does not enlarge on Commonwealth v. Durling, 

which indicates (at 117) that  [HN2] at a probation revocation proceeding the opportunity for confrontation may be 

denied for "good cause," as when the witnesses to the violation are unavailable, or (at 118) where the hearsay evidence 

has substantial indicia of reliability. "In our view, a showing that the proffered evidence bears substantial indicia of re-

liability and is substantially trustworthy is a showing of good cause obviating the need for confrontation." Ibid. In 

Delaney there was a showing  [**848]  neither of the witness's unavailability nor that the hearsay statements were 

trustworthy. In this case the sworn statements by percipient witnesses to the violation of probation constituted reliable 

hearsay evidence on which the probation could be validly revoked. 

There was no error, in our view, in the revocation of probation. 

Order revoking probation affirmed.  

 


